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TRUSTEE COMPANIES (COMMONWEALTH REGULATION) AMENDMENT BILL 2010 
Council’s Amendments — Consideration in Detail 

The following amendments made by the Council now considered — 

No 1 

Page 5, lines 1 to 3 — To delete “applies when a certificate of transfer issued by ASIC under the 
Corporations Act section 601WBG comes into force.” and insert — 

applies if — 

(a) ASIC cancels the licence of a trustee company (the transferring company) and makes 
a determination under the Corporations Act section 601WBA that there is to be a 
transfer of estate assets and liabilities from the transferring company to another 
licensed trustee company (the receiving company); and  

(b) ASIC issues a certificate of transfer under the Corporations Act section 601WBG for 
the transfer; and 

(c) either or both of the transferring company or the receiving company are registered in 
Western Australia.  

No 2 

Page 5, line 4 — To delete “The” and insert — 

When the certificate of transfer comes into force, the 

No 3 

Page 8, after line 8 — To insert — 

(k) provide for and give effect to the transfer of duties, obligations, immunities, rights 
and privileges of the transferring company from the transferring company to the 
receiving company. 

Mr C.C. PORTER: I move — 

That amendment 1 made by the Council be agreed to. 

I am looking forward to the member for Victoria Park’s contribution on this because I have read it in detail and it 
is rather opaque.  

The Trustee Companies (Commonwealth Regulation) Amendment Bill 2010 arose from a 2008 Council of 
Australian Governments in-principle agreement that the Australian federal government would assume 
responsibility for regulating mortgage, credit and advice, margin loans and trustee companies. In 2008, COAG 
agreed that legislation giving effect to the commonwealth regulation of trustee companies would be introduced 
into the commonwealth Parliament, and it was so introduced. Each state and territory was then to amend their 
state trustee companies acts to facilitate the commonwealth legislation. The new regulatory regime was not to 
include the Public Trustee, and this bill does not include the Public Trustee. This bill gives effect to those 
amendments.  

In the Legislative Council, two amendments were moved by the government and one amendment was moved 
after committee consideration of the bill. The first two amendments are of a procedural nature and are proposed 
to bring into play a new section 29. That is a new section because former section 29 is deleted by clause 9 of the 
bill. That has become necessary because whilst this bill was being considered in this Parliament, changes were 
made to the commonwealth Corporations Act—it happens with great regularity—and section 601WBA of the 
Corporations Act was amended by the Corporations and Other Legislation Amendment (Trustee Companies and 
Other Measures) Act 2011. That section enables the Australian Securities and Investments Commission to make 
a determination that there will be a transfer of state assets and liabilities from a trustee company to another 
licensed company in certain circumstances. As a result of that change to ASIC’s powers, all the states and 
territories have to make changes to what were otherwise the model bills in those states and territories. As a result 
of new section 601WGB of the Corporations Act, we had to make two minor amendments to this bill. One might 
think that the commonwealth Corporations Act, which contains sections 601WBA and 601WGB, is complicated 
and dense legislation that could do with some tidying up, but that is a point for another time.  

Mr M. McGowan: You keep saying WGB, but it is BG.  

Mr C.C. PORTER: I have WGB on my briefing note.  

Mr M. McGowan: It is BG, as in the band. 
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Mr C.C. PORTER: Thank you. As in the band—got you.  

The first two amendments go to that point. I have described the first amendment.  

The amendment moved in consequence to the consideration of this bill by the Legislative Council Standing 
Committee on Uniform Legislation and Statutes Review proposes new section 33(2). Section 33(2) lists the 
matters that may be included in regulations that facilitate a voluntary transfer. The committee recommended the 
deletion of the existing full stop and the insertion of an additional paragraph. The additional paragraph, proposed 
section 33(2)(k), reads — 

(k) provide for and give effect to the transfer of duties, obligations, immunities, rights and 
privileges of the transferring company from the transferring company to the receiving 
company.  

The view was that that amendment was necessary to make it quite clear that if regulations are made under this 
act as amended, those regulations can include the matters listed in proposed section 33(2)(k). Those matters are 
“obligations, immunities, rights and privileges of the transferring company”. The government had originally 
taken the view that those matters were probably already covered in proposed section 33(2)(b) and 33(2)(e). 
However, based on advice by the drafters, accepting the Legislative Council’s amendment does no harm and 
makes the position somewhat clearer. That is as brief an explanation of those three changes to the bill as I can 
give. 

Mr B.S. WYATT: I thank the Attorney General for clarifying those changes. That has made crystal clear to the 
opposition why the Legislative Council felt it necessary to make these changes to the Trustee Companies 
(Commonwealth Regulation) Amendment Bill 2010. I have a question about section 601WBG, as opposed to 
section 601WGB, of the Corporations Act: has that section been removed from the Corporations Act and 
replaced with section 601WBA?  

Mr C.C. Porter: That is my understanding  

Mr B.S. WYATT: Is this the only state bill that will be impacted by the removal of section 601WBG?  

Mr C.C. Porter: I could not be definitive on that point, but my understanding is that a range of changes were 
made and the insertion of new section 601WBA is the only part of the cluster of changes that affects this 
particular bill. I am not sure whether some of those other changes affect other bills, but I can certainly find out.  

Mr B.S. WYATT: Is it the Attorney General’s view that the changes to section 601WBG and his insertions 
through amendment have a substantial impact on the rest of this bill and the intent of this legislation?  

Mr C.C. Porter: No. As far as I can see, the commonwealth changes to the Corporations Act are making the 
power that ASIC already had clearer, rather than more expansive. The federal government requires a 
consequential amendment in our legislation.  

Mr B.S. WYATT: Can the Attorney General see the need for any other amendments to be made in this 
Parliament as a fallout of that amendment to section 601WBG of the Corporations Act? 

Mr C.C. Porter: No.  

Question put and passed; the Council’s amendment agreed to. 

Mr C.C. PORTER: I move — 

That amendment 2 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 

Mr C.C. PORTER: I move — 

That amendment 3 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
 


